OFFICE OF THE

cITY gﬂ: E‘KE LUIS Resolution No. 449

A RESOLUTION OF THE MAYOR AND CITY COUNCIL OF THE CITY OF
SAN LUIS, STATE OF ARIZONA, APPROVING A FIRST SUPPLEMENT TO
PREANNEXATION DEVELOPMENT AGREEMENT BETWEEN THE CITY OF
SAN LUIS AND BORDER RANCHES, L.L.C. DATED THE 28" DAY OF
JANUARY, 1999, AND AUTHORIZING SIGNATURE.

WHEREAS, pursuant to the provisions of A.R.S. § 9-500.05, the City of San
Luis entered into a Preannexation Development Agreement with Border Ranches, L.L.C.
dated the 28" day of January, 1999; and

WHEREAS, it is the desire of the parties to enter into the First Supplement to
said Agreement; :

NOW THEREFORE BE IT RESOLVED, by the Mayor and City Council of
the City of an Luis, Arizona, that the First Supplement to the Preannexation Development
Agreement between the City of San Luis, Arizona, and Border Ranches, L.L.C. dated the
28" day of January, 1999, a true copy of which is marked Exhibit “A” attached hereto
and by this reference incorporated herein, is hereby approved, and authority for the City
of San Luis to enter said First Supplement is hereby authorized, and, further, the Mayor is
hereby authorized to execute said First Supplement on behalf of the City of San Luis.

PASSED AND ADOPTED by the Mayor and City Council of the City of San
Luis, Arizona, this 225 *day of July, 2001.

ATTEST:

Enrique Ca;)ﬁllo, Interim City Manager
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ERST SUPPLEMENT TO PREANNEXATION DEVET OO, R AGREY ME T

Whereas the City of San Luis, Arizona, ("City") and Berder Banches UG an Anrona
Limited Liability Company, ("Developer”), entered into a pre-ennexation deveiopment
agreement ("Agreement”) un or about the 28 day of January 1992

Whereas the Agreement provided in part that the City and Develeper would cooparats
in the development of infrastructure to service the ncds of Daveloper:

Whereas the Agreement recognized that this was & region of now growth for the Gty
and that new growth needed * pay its fair share inn the development of infrostruciin.
needed or necessary to service that growth and, in that reqard. recognized that the
creation of snecial districts might be needed for the funding andfur construction of
infrastructure neads in the daveiopment of the annexed teritory and that soid soecial
districts may include but are not lirnited to Community Facilifies Dislricts,
Districts, Sewar Districts, and Improvement Districts;

Ve by
o e

Whereas the development of lands within the City limits in e region presently known
as the Hillander C lrrigation District will be of economic benafit to the City:

Whereas the Agreement provided for the possibility of the development of iands o
Developer to be connacted to City water and wastewater services, and in that avant
Developer agreed that it would pay ali municipat connaction or inpact fees of City ord

other charges that would be in force at the time of provision of service:

Whereas Developer desires the provisicn of City water and wasiowater servica fon o
development of the Project; and
Whereas to connect to municipal water and wastewater stryvices cerlan irimstiistre
needs to be developed and Developer and City désire te sunpioment the
aforemeantioned Development Agreement te so provide;

Now therefore upeon the terms and conditions and in ronsideration of e rtdusd
promises and covenants contained in the preannexation and development ETSITSIRIORTEIAN

. . . ro AR - -

and as herein, City and Developer on this 25 "day of ’l"‘(/f S 2001 horehy

’
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sunploment said preannexation and development anreement 50 DB
1 DEVELOPMENT OF SEWER EXTENSION, Develeper agres ter oy for tha
development of 24" sewer main extension line, 2nd all reloted imrovenents neaded o
secessary to provide the availability of wastewater service to tha landn of developer
from 10" Ave. and Juan Sanchez Blvd. to County'23 Ve and Ave. Fobereinefier referred
to@s the “Sewer Extension”. Itis further understood that ths Sawer Lodansion may
cohnect to mains and/or lines which connect 1o the Wastewainr Treatmont Plant which
may be inadequate to provide service beyond the next 24 1o 38 months, Doveloper
unbderstands that funding for the development of such futuie infrasiruciune as may be
nekded or necessary to provide continued service does 1ol presently cxist Roveloper
Unberstands that the creation of special districts, imposition of impac frres, future
agfeements, or other funding vehicles may he needed or necessary to srovide fortne
inffastructure needs for the continued development of the terntory. Developes
undersiands that the City has not promised and wili not promis:s eithor contingaod
service, nor full service to its lands until or unless funding for the doevaiopment of all
proper infrastructure becomes available.

o
DU

achon. and o

2. DESIGN STANDARDS AND GOVERNMINTAL APPROMALS . The
Extension shall be designed, buit, and conctructed to the City's full satisf
construction and installation of the Sawer Extensicn shall be completed o omplianee
with all applicable City standards and specifications for sanitary sower fne conatruction
and alt work in connection therewith shall be subiect o the approval of the City by ond
through the City Engineer. Developer hereoy agrees ihat the installation of afl said
sanitary sewer line construction must comply with the requirements of the Arizona Stale
Department of Heaith Servicas, and A D E. Q. regulations. Al all times Developer will
ba responsible for reimbursing the City for the costs of maeting said roquirements and
obtaining all approoriate approvals from the Statd of Arizona.

8

3. PUBLIC BIDDING. At ali times the deve!opmefﬁt and construction of ine Sewaer
Extension must comply with the public bidding and contracting laws of the State of
Arizona. Any and all plans, drawings and construction work for the development of said
Sewer Extension shall occur in strict accordance with the pubiic pidding statutes of the
State of Arizona by the City. The City will select appropriate professionals in
accordance with those laws to prepare any and &ll plans and drawings for the
development of said Sewer Extension and the obtaining of any and ali necessary
governmental approvais for said axtension. Subject to the limitation provided belovs. at
all times Developer will be responsible for reimbursing the City for all of its costs,
including but not limited to the costs of preparing all plang and drawings, ohiaining all
appropriate approvals from the State of Arizona, and the constiuction work 'o be
performed. Any and alt costs associated with putting the project to public bk, including
the professional legal and engineenng costs incurred by the City in puting the pr)oject to
bid, and awarding bid, shall be reimbursed to the City by Developer. Developer and
City hereby agree that the amount of reimbursement to City for the costs associated
with putting the project to public bid, ircluding legal costs associated with putting the
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project to public bid, shall be tinted o the armouni o SWe prepae Ly
I enn by

the City Dnginear, altachod as an
haren. In the event thase cosls oxeet _ .
bear the excess expense. This imik ;twon "mpwm Ny ‘f) the cosbyn nulting
drawings, and construction work to bid, and no other costs asvoorded wilh'!
for which Developer has pledged to make reimbursament

L A

onehle o

4 INSPECTION Al construction worlk of the “Sewer Exiension .’-‘;’;",:—255 b subiect
inspection by an independent firm experienced in the m’*‘)[’)& clinn of sewer minms, ines,
and extensions. it is understood and agrecd that the services ':'z nualified
independent inspeclion {im, independent of either the City Enginer and r—:.f:y

engineering firm engaged by the Ceveloper, shall be chosen : and nngagsd by e City
to establish a protocot for in spect'nr. and perform 1 he, work -+ inspection of the actual
construction of the Sewer Extension. Said inspection shall include a vidgo inspection of

all lines that may be constructed. All costs and C\(D""\“’“‘ related o the enoagement of

said firm by the City of San Luis, including but not limited to !Nmi OXDENSAY, wnd 4l
charges, costs, and expenses of said firm chall be reiinbureed i the City by Daveieper,

5 TITLE TO SEWER EXTENSION: NO LIENS. Davenner agraes to catoe the
granting to the City of alf right and titie 1o the: Sewe: E,\ ion, and the Cily hereby
agrees to accept and owns the Sewer tuiansion. s ihigot to the tenms and \..::ﬁ.;iitt(‘ms;
herein. free and clear of ali conaensual Hang and mlwrnhrmw-.\ Ciony Inotdton o
the agreement to hotd harmtlass as hereinafter set forth, the Seveioper h(—v-uhy Agrees
to indemnify and hold harmiess City from any and il claims. knowr or unsnown, of
whalsoever kind or nature, regarding the construction of said Sewe Uaension,
including but not limited to any and all ctaims of iens or f‘i"tt‘l!l"l*‘ﬂ'é*l‘("“" michieing, at
not limited to, mechanics' liens andfor consensual liens or encumbrances oiherwise
attaching to the property upon which the Sewer Exiension may ne canstructs ol AR
sewer lines, maing, equipment and appurtenances to ba installed fy Develnpar as
eferenced in this Agree'nerrt shall be, and remain the property of the City and
Developer shall have no right, title or interest therein or thereto

5. CASEMENTS AND RIGHT OF WAYS. Daveloper shall obtain and grant to Gty any
and all perpetual sewer easements neaded or necessaiy for e const mctio:: and
maintenance of the Sewer Extension at ils scle cost and expense. Developor shall
deliver to the City ful'y executed, acknowledged, and recordable uliiity easements in a
form acceptable to the City. Developer agrees fo grant o thc Cily the nermanent right
and easement to insiall, onerate, maintain, replace and remaove stich portion: of the
Sewer Extersion as may be located on property ownad and w reontrolled oy Developer
If any part all the water or sewaer system is, or is to be, inslailed on property awned by
other than Developer, developer shall procure from the owners thereol in the name of
City all necessary parmanent rights-of-way for the conslruction, o seration. mantennnee
and replacement of the Sewer Extension on such other property. all form aobsfactary
to City without cost to it.




7 DEVELOPIENT OF WATER SERVIG FOANFRAGTRUCGE JH

a. City aurzes to develop and build water infrasiichirs o provide water saivine
within the municipal limits in the Hiilander C lrrigation wistricl Ao including the tand-
and properties of Developsr. Such infrastructure shali e s aowell, or wells and
water storage facilities for a potable watar sysiem capable of provising water and fiuc
safety service to be located in or about the parcel of fand kKnown A3 e SWHAL ST
SE /4, Section 11, Township 11 South, Range 24 West, Gita and Sall Rivar Base and
Meridian so that water service may be available within eichteen (13) months of the, «inle
of this agreement.

b. At alt times Developer will be responsible o develop and pay far the
conatruction of any and all mains, lines, gauipmant, and/or other raprovements noedad
or necessary to detiver water fom the proposed storage facilifies to the lands and
properiies of Developer. Such mains, lines, equipment ard/or improvements shall
designed, built, and constructed to the City's fuit satistaction, and the conatruction ond
instaliation of said improvements shall be rompleted in complianes with all applicablc
City standards and specifications for water main line constiuction and all werk in
connection therewith shall be subject to the apnroval of thie Uiy by andd throuah the Oty
Engineer. Developer hereby agrees that the instailation o 2 ¥ aaid water line
construction must comply with the requirements of the Arzs o Siale Depariment of
Health Services, and A. D. 2. Q. regulations. At all times Dewotoper will be responsible
for the meeting said requirtements and obtaining ol approorinls approvals from the
State of Arizona.

c. At all times the owners of the property of contrac:ors devaeioping the same
shall be responsible for the paymernt of any and all hookc-up and service fees and such
I

other charges for water and/cr sewer service as may be in fore or effect at the time of
the establishment of or connection to City service. b

d it is understood that Gity reserves the right o impos: conhaclion. SRIVICE,
and/or deveiopment fees or charges {0 reimiurse the City for the cost of development
of the water facilities on a “fair share’ hasis for the right of lands or properies seniead
by the facilities referred to in Saction 8a above to connect therato or be serviced
thereby. Said reimbursement may he collected by a develepmentiee to b2 inposed
upon lands within the expected service area including “he lands of Deveicper. Any
development feas impaosed by the City will be imposed in strict accordance with the
provisions of AR.S. §9-483.05, and such fees shail be assessed i & 0on-
discriminatory manner.

8 PAYBACK AGREEMENT. Uponthe completion of the developmant of the Sewer
Extension City and Developer intend to enter into an agreament sirnitar to the form of
Exhibit A alttached hereto for the purpose of reimbursing the Develoner on a pro-rata
basis for the cost of the construction of the Sewer Extension by Any users who connect
to the Sewer Extension within the first 15 years after consiruction is complete. In
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developing said agieement it is understood the exact paraimeters of & "Henice IR

be allowad to be serviced by said ling and o be subject to the imnostion of fees
providing for reitnbursement has not yet baen established, and the methedology for
determining reimbursement has yet to be determinad. Developer acknowlodars thikt
the Sewer Extension will connect to anather extension being buili by Reicel
Construction Company. and a certain amount of capacity in the line must seoice
properties net located in the Hillander C Irrigation District ares. Develover understanos
that it may be responsibie to partially reimburse Reidel Constriction for the
irnprovements constructed by that company on a “falt share” basis. City and Develop «r
agree to work with each other, in goord faitiy, to establish an appropriate Service Ared
and a methodology of repayment. At alt tmes lands and properties of Developer st
bear its “fair share” of the cost of deveiopment. At no lime shali land or proparties not
annexed to the City of San Luis be serviced by said Sewer Extension.

b

oy

9. DESIGN OF SERVICE AREA. ltis fusther understood that the prospective Sevice
Area will he limited to tha amount of developed land capable of being served by the
Sewer Extension. Said extension may hot necessarily be able to seivice all lands of
Developer. The City and Developer will work together to design and develop an
appropriate scrvice area. Itis anticipated that other sewer mauns linas and/or
treatment systems will have tc be developad in the fuluie to service the lands ond =\
propeities of Developer ana other tand owners in o about the area anc vicinily kisown \
as the Hillander € frrigation District. Those improvements wili b the subjec! of futare

agreements,

10. CITY DEVELOPMENT POLICY. Developer undersiands and the Cif v does hereby
restate its continuing policy that new growth must pay its own way with resnect to the
development of infrastructure needed or necessary to service that growth, To this end,
it is understood and agreed that to pay for further expansions of infrastructure to service
the area in which Developer's property is located, including but not Emited to water
service, wastewater service, roads, parks. and other public buildings. grounds, and
other public works, the creation of special districts or other fundirg vehicles may be”
needed or necessary for the funding and/or cens *rustion of infrasiructure needs in the
development of the terdtory. Said special districts may inclade but are not imitad io
Community Facilities Districts, Water Districts, Sewe- Distrcts, and Improverment
Districts.

ST e
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14, DELINQUENT PAYMENT PROVISIONS AND INTEREST CHARGES. With
respect to the provisions herein providing for Developer to reimburse City. Devaloper
agrees to pay all charges within thirty (30} days of the cate of niling for such charges,
Apy sums riot paid within thirty days of the date of billing shall bear interest at the rate
of 1 1/2% per month, compcurded monthly, until paid. Shouid payment not be mads
within said thirty (30) day perind. and City elects to institute coliection, Developer
agrees to pay reasor.able collecion charges in addition to all other sums due hercunder
up to and including a sum equal to 25% of all suims due and outstanding. Shouid suit
e brought to recover sums di'e. Developer agrees to pay a reascnable sum. in
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addition to all sums then unpaid, ns altermnays (ees. Any non nnymr—.rai of any sur g

more than thirty (30) days after billing shal not resultin the forminzhor

agreement not ralieve Developer of its obligations hereunder, however it shall iolieve
vathont foriner noeing,

a0

the City of any further cbligations puisuant to this agraement

‘-'. aat one

12, SECURITY FOR PEER,‘--'(_).‘-'{MAP\JCE Developer commants thig
pusiness day before the date that the City Council awards sy conbract [er the
construction of the improvements described herein, thal i shall cause to have msuca a
certificate of deposit drawn on and issued by 2 banking insbitulicn insured oy the United
States of America or any of its agencies or departments. This coriliciie shall be in an
amount not less than the tolai anticipated costs of the Sewer Dxicnsion as daiarmings
oy the City Engineer. i shall be made pavable to the treasurer of ihe iy with inferest
{c be earned, if any. to be payable solely o Developer. The aritif ais of dhapanit shatl

be neld by the treasurer of the City.

Jpon the determination of the City Manager that the developer has not
reimbursed the City for any of its obligations as set forth above. the treceurer of the Gty
may liquidate the certificate of deposit and make the proceads avaiable (o most the
obligations of the Developer. The mmdmdu of the n.ok,,vri Foany shall bo pelpmed
lo Developer upon completion of all anticinated work and the paymaent of ol obligations,
of Developer, including the construction of the future pump station and Torce tinn and

payment of Developer’s fair share in connection tharowith

Developer may substitute a bond, executad by the Developar and o wurety

authorized to do business as a surely in the State of Arizena, in such form Ga may be
acceptable to and approved by the City Attorney, to secure and guaranioe ithe faithiu
performance and payn.ent of all Developer's obligaticns pursuant to fhis aurcement in
subsiitution for the certificate of deposit as sef forth above  Said hond '*h'*" el an
amount of at least 100% of the amount of the total anticipatad coals of the S
Extension as deterimined by the City Engineer. All premiums for such lw*.’ =hall be
paid by the Developer. The bonrd shall remain in full forze and effest unti! the
satisfactory completion of all anticinated work and pavment of 2l r.)blzgfauorm of

Developer.

T4
F R

13. GENERAL PROVISIONG.

A. Time is of Essence; 3inding Effect. Time is of the essance of this agreament,
Dersona!l

Such agreement shall be binding vpon and inure to the banefit of r_h-s*- news. m
represematives, successors, and assigns of the partias.

B. Notifications.

() All notices, demands or other cominunications must be in writing
and are deemed newly deliverad upon parsonal aclivery, or as of
the second business day aflier mailing by United Staies mail,
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postage piepaid. racistared of cartfosratan receint reaested,

I

addressed as {ollows:

To City: City Manager, City of San© v's, 22227 Fira: Strzoet
.0, Box 11170, San Luis. Arizona, 85540

To Developer. Joshua J. Meyer, Manager, Border Rancnes
LG 11593 § Fortuna Ra., Yoma, AZ 853675679,

(). If either party changes addrassed, 8 must give wriion mnotica
other parly. Notice of change of address s deemed offective five
days after mailing by the party changing acdress.

C. Successor and Assigns. This Agreement is nol assigrabie tnlnss both
parties mutually consent othenwise in weiting, The requiresments of this Agreament 0o
binding upcn the heirs, executors. adminisirators, successore. and assigns of voth
parties.

D. Waiver. If either party fails to reguire the other pariy to pedom any provis.on
of this Agreement, that failure does not prevent the party from later crfocing that
provision. Neither party is released from any responsibililies or obligations imposad by

law or this Agreement if the other parly fails to exercise a right or remaedy.
E. Govarning Law and Venue.

{i) The laws of the State of Arizona govern fhis Agreament 4s 1o
validity, interpretation, and performance. The parties must nshtuie
and maintain any legal actions or other judic!~! proceedings arsng
from this Agreement in a court of competent jurischiction 1y Yuma
County, Arizona.

(i) This agreement is subject o the cancellation provisions ol Arizona
Revised Statute § 38-511. as amended. |

£ Severability. If any terms, parts, or provisions of this Agreement are for any
reason invalid or unenforceable, the remaining terms, pans, or provisions are

nevertheless valiv enforceable.

¢. Counterparts. This agreemeni may be executac in multipte counlerpans,
each of which shall constitute one and the same instrument.

H. Attorney Fees and Costs. In addition to the previsions of Section 12 herain, if
either party brings an action or proceeding for failure to observe any of the terms or
provisions of this agreement, the prevailing party may recover as pait of the acticr ar
proceecding, all litigation. arbitration and collection expenses. including, but not imited
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postage prepaid, registered or ceriified, retuin reesint recuesieo
addresseq as follows:

To City. City Manager, City of San Luis, 25222 T uai Sirect,
2O Box 11170, San Luis, Arizona, 85340,

To Developer: Joshua J. Meyer, Manager, Borde Ranches
{LC 11593 S, Fortupa Rd., Yuma. AZ 05367-0379

(iv. I either party changes addressed, a must give written notice te the
other party. Notice of change of address is deemed effective five
days after mailing by the party changihg address.

C. Successor and Assigns. This Agraement is not assignabla unicss Hoth
parties mutually consent othenvise in vriting. The requirerients of this Agreement ars
binding upon the heirs, executors, adnministrators, sUCCRSS0TS. and assigns of both
parties.

D. Waiver. if either party fai's to require the other party to perforrs any brovision
of this Agreement, that failure does not prevent the party from later enfarcine that
provision. Neither paity is released from any responsibilitics or obligations wninosed by
law or this Agreement if the other party fails to exercise a right or remedy.

E. Governing Law and Venue.

(i) The laws of the State of Arizona govern this Agreement as to
validity, interpretation. and performance  The parties must meottute
and maintain any legal actions or other judicial araceedings arsing
from this Agreement in a court of competent jwrisdiction in Yuiva
County, Anizona.

(i) This agreement is subject to the cancellation provisions of Anzona
Revised Statute § 38-511. as amendad.

F. Severability. If any terms, parts, or provisions of this Agreement are 1of any
reason invalid or unenforceable. the remaining ternvle, parts, o1 provisions are
nevertheless valid enforceable.

G. Counterparts. This agreemen! may be executed in muitinle counterpaits,
each of which shall constitute one and the same mstrument.

M. Attor.ay Fees and Costs. In addition to ti:e provisions of Section 12 herein. i
either party brings an action or praceeding for failure to observe any of the ferms o
provisions of this agreement, the prevailing party may recover, as part of the action or
nroceeding, all litigation, arbitration and ccliection expenses, including. bir not imited
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te, witness fees, court costs, and reasonable attorneys foes,

| Integration. This Agreement contains the entire agraement belwaeen the
parties, and no oral or written statements. prorises, or inducements made by aither
party or its agents not contained or specifically referrec to in this Agraement is vabd o
binding. All modifications to this agreement must be in wriling, signod i endorsed by
the parties. Both parties agree that no promises regarding infrastructure of any kind,
including provision of either water or sewef semnice. axist ciher than as made in the
preannexation development agreement or in this first amendment thereto.

In withess whereof, the parties have executed this agreement on the day and
vear first above written, and written below.

L ——
DATED this 20" day of L /\/_ 2001

CITY OF SAN LUIS ATTEST //
. - ‘/\'{"‘ ; 4 - - /_./_'L)', . .
e LStV e
ENRIGUE CASTILLY CYNTRIA SALESRER
City Manager Desuty City Clerk

Ay%/é/% 5! 4 TO B 3;\;1; DEVELOPER
r/ K :

/ 4
%//M/ % BORDER RANCHES I L.C.
/ z/& /é A x/::f A S
GERALD V. HONY S S

P

; A SR A
City Attorfiey BY: Tl Gt 2,
e e o L Manager '
e, QFFMCIAL SEAL v
YOLANDA DUEHAS &
4 HOTARY PUBLIC-NZONA E
YUMA COUNTY }
Ny Comm. Exgires Sers, 25, 2001
B S P

T e a5 =
RS TR

State of Arizona )
£s
County of Yuma )

_ The foregoing instrument was acknowledged hafore me this Qf)"{"_}\_ day of
__\'L"Sgg by Joshua Meyer, Manager of Border Ranches tLC.

k)\g@@\@‘—*‘»\

i St e O r A S AT

Notary Public
My comniission expires:

-
o

Page 8 ¢




State of Arizona

R

County of Yuma
o i

bafore mea this L/ ;Jay of 0_5&}“&1“

The foregoing instrument was acknowledged
j San luis, Anzona.

Q,%OQ_[ by Enrique Castillo, City Manager of the Cjty of

T

s

;
L

AL

et e o mr -

b R T P o EAE B 8 T TR

Notary Public ;
My commission expires. o

Tubsocd y 4L, A0

Motnry Pulilic Stater of Artzonn

Yurmna County

ilin | Linerns
apires Tebaory 21 20
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EXHIBIT A

AGREEMENT

This Agreement entered into tvs __ dayol . L
by and between the City of San Luis, a munic p>} co.nmn.t o of the State of f’ri‘VUr‘,a.
hereinafter referred to as “City,” and Border Ranches LL.C.. hereinafter referred 1o a s the
“Developer.”

RECITALS:

WHEREAS, the Developar owns cerlain real property iocaled i e Gty o

WHEREAS, Developer has developed certain sanitaiy sewer scrvice mains, fines.
and appurtenant improvements, hereinafter collectively referred to as “Hewer uthity I_,ines,'
necessary to provide water and sanitary sewer service (o the lands of Develone: and

WHEREAS, the Sewer Utiiity Lines have been installed for such nurposes by the
Developer as generally depicted on the "Easemeant Areas” on Fxhibit "A7 attached herato;
and

WHEREAS, the City is willing to supply sewer service to the lands of Developa:
sontingent upon the transfer of the Sewer Ulility Lines by the Oeveleper to the City; and

WHEREAS, the Develo: et and the City decire to impuose a f2e as set forth in this
Agreement wheteby adjacent ., banefitted by the availability of sa l!fui} SRWEL SEenvIce
by the improvements made by L)evoioper will pav back to the Developai their far share of
the costs incurred by Developer;

NOW, THEREFORE, it is mutually covenanted and agresd by and bﬁ'wp en the
artias hereto as follows: ‘
p

1 Incorporation of Recitals.  The recitals are hareby neorpnmted Ly
reference as agreements of the parties.

2 Acceptance of !mprovpmenfﬁ The City having inspectad the Sower Llility

Lines to the City’s full satisfaction hereby ackno wlmdgos and agrees thal the construction

and installation of the Sewer Utility Lines have been completed in compliance with ail
L]

1.
i
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applicable City standards and specifications for sanitary sewer line construction and that
the Sewer Utility Lines are hereby approved by the Gity. Dovelopar hereby represents {6
the City that the installation of all said sanitary sewer iine constructinn complies with the
requirements of the Arizona State Department of Health Services and ADEQ regulations.
At all times Developer has been and continues to be reaponsibie for meeting said
requirements and obtaining ali anpropriate approvals from the Stale ol Anzona.

3 Certification of Costs. The City acknowledges and agrees that the
engineering, s2gal, and construction costs necessary to install the Sewer Hiliy Lines in a
manner that said lines are sompleted and ready for service are in the totat amodnt ¢f

4 Conveyance of limprovements. Developer hereby grants and conveys 1o
the City all right and title to the aferementioned Sewer Utility Lines, and the City herchy
accepts and owns the aforementioned Sewer Utility Lines fiee: and clear of all consensug!
liens and encumbrances, if any. In addition to the agreement o houd hanmnigss as
contained in Section 7 herein, Developer hereby agrees to indamnify and hoid harmiless
City from any and ali claims, known or unknown. of whatsoevear kind or nature. regarding
the construction of said utility lines including but not limited to any and ail ciaims of hens
or encumbrances including, but not limited to, mechanics’ liens, or consensual liens or
encumbrances otherwise attaching the property upon which the utility Tines have been
constructed. Ali sewer lines, mains, equipment, and appurtenanses installed as referenced
in this Agreement is, shall be, and remain the property of City and Developer shall have
no right, title, or interest therein or thereto,

5 Conveyance of Easements. Developer shall grantio City perpetual sewer
easements over the easement areas on respective propertizs of Developer Developer
has delivered to the City fully executed, acknowledged, and rzcorded utility easements.
Developer hereby grants to the City the permanent right and ezsement o install pump,
operate, and maintairi, in place and in lieu such portions of the rewer systen as may be
located in the easement areas.

6 Method of Determining Fee. Pursuant te the terms an agraement between
Developer and City, Developer has reimbursed ihe City for the costs as set forth in
paragraph 3 herein. The construction costs as paid by Developer. as referred in
subparagraph 3 herein, shall be partially repaid by owners of properly benefitting from the
improvements made by Developer by the imposition of a fee which fee has been
determined on the following basis: {

A $ __isthe identified dedica oor constiction casts
and engineering fees credit for the property, property righds. fac s, and improvemaniis
which are the subject of this Agreement. The Developer's fai. snare is the amount of
$ . In calculating Developzr's fair sh 1 e sawi share was determined
on the same pro rata share per acre basis fof both Sewer Lthility Lines as to be reqguired of
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owners in the Border Ranches Sewer Utility District Service Ajea as areinafies sel forih.
On file in the Office of the Clerk of the City of San Luis is a document entitled "Report
Regarding Proposed Impact Fees for Sewer Utility Service tines and Establishment of
Service Areas for Same (“Border Ranches Sewer Utility District Service Area).” Said repart
provides the basis ot calculation of fees and charges as well as offsels for determining the
pre rata share (“fair share”) per acre for Sewer Utility Lines for both Developer and affected
persons in the proposed Border Ranches Sewer Utility District Service Area which are the
subject of this Agreement.

B. In establishing the districts, the Public Works Director has determined that ail
lands (DESCRIPTION OF SERVICE AREATO BE INSERTED HERE) as shown on Exhibit
“A" atiached hereto will benefit equally from the availability of sewer sarvice due to the

improvements constructed by Developer. As a resutt it is agreed that a fee will be charged

at the time of the issuance of a building parmit and/or the approval of a final subdivision
plat for lands in the proposed districts to reimburse, proportionate to said benefit, the
Developer for the improvements that have been constructed.

(iy The following parcels {using the parcei numbers of the Yuna County Azsessor}
were found to be (DESCRIBE REQUIREMENTS OF AREA:

(LIST PARCELS)

1
2.
3.
4

There is a total of ___acres which have been determined 0 benefit from the
sewer utility lines ano related improvements constructed by Developer.

(i) By dividing the total cost for new sewer utifity service by the number of acres
henefitted, one arrives at a cost per acre for new sewer utility service of %

(i) A.R.S. §9-463.05 provides that fees assessed by a municipality shail be
assessad in a non-discriminatory manner. By deducting lands owned or controlled by the
Develop:er or for which the Developer has already reczived reimbursement. the following
parcels are designated as not subject to assessment of the proposed fees:

1) (LIST PROPERTIES)
2
3;

T! is is a totat of acres.
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(W) Therefore, the parcels of land against which a sewer utility charge is to be made:
for reimbursement of costs to the Developer are the following parcels:

§

(LIST PARCELS)

o oo

This remaining area is to become the Border Ranches Sewer Utility Service District

Area and is for a total of acres.

(v) The total amount of funds to be reimbursed pursuant to the Border Ranches

Sewer Utility Service District is ____ acres tmes §_ for a total of

&

C. The manner of calculation as provided in Supzection B above nas included the

properties of Developer in determining the amount of cost benefitin a non-discrminatory
manner, and has assured that the Developer hears his proportionate burden with respect
to the costs sought to be reimbursed by the proposed fees. The properties in the Border
Ranches Sewer Utility Service District Area will benefit equally from the availabiiity of
sewer service due to the improvements constructed by Deveioper.

D. A fee will be charged owners of Lroperty or sther affected persons szeking to
develop or buitd upon lands in the Border Ranches Sewer Utility Service District Area as
hereinafter set forth. Said fee will be for the purpose of partial reimbursement of costs of

Developer as set forth herein.

7 Ordinance Adopting Fee. The City shall adopt an Ordinance establisning «
Sewer Utility District Service Area and a Sewer Utility District Service Fee in the amcunt
of $ ____ peracre. The fese will include a calculation and charge for interest ag
heremattar et forth. The Crdinance will provide that owners of property in the atoremen-
tioned service areas shall be required to pay to Developer the aforementioned fees as a
pre-condition to the issuance of a building permit and/or approval of final subdivision plat
map. Said owners shall be required to file with the City a certificate of payment showing
payment as a prerequisite to obtaining building permits or othe development-refaied
approvals from the City. Developer agrees to maintain on file at City the name, address.
and telephone number of the person and place where owners in the service district areas
may make payment and obtain a certificate of payment. s understood that if an owner
in a service district area makes a demonstration of good faith efforts ©© make payment and
can show zn inability on the part of Developer to sither receive payment or issue a
certificate of payment, the City may forgive this requirement as a condition of municipal
approval. The City shall owe no special duty to Developer to collect monies from owners
of property in the Sewer Utility District Service Area. Developer hereby agrees ta indemnify
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and hold City barrriass from claims baser pon the failure of ther Gty to either collest
monies from s2id owners or require certifica:  of payment prior to the issaance of buildirg
permits or 25 2 condition for other approvas 1y the municipalily.

8 Effective Date of Fee. His U ar understood and agreed that additional
sharges to owners of propedty and the paym st of monies to *he Developer as described
herein cannot accur unti! proper ordinances of the City of San Luis have been adopled,
and the provisions, procedures, time limits, cf AR.S. §9-462.05 have heen complied with,
Develuper agrees that the Developer beers the duty to provide any writen repons,
professional studies, data, and/or other docimiaentation as may be necessary or required
by the provisions of A R.S. §9-463.05 to suppoit the assessment of fees and ¢charges upon
owners of property in the service district arexs as set }‘orth in this Agreement.

9. Termination of Fees,

The Sewer Utility District Fee provided by this agreement shail terminate upon either
the payment of the fees imposed by the ordinance referred fo herein by each of the
properties which are the subject of the fee to the Developer or the daie filteen years from
the effactive date of the impouttion of the fee pursuant to the ordinance as reterred o n
Saction 7 above, or untit fult reimbursement of the sumof $ ___ whichever
first oceurs.

10. Assighment. Developer may with prior written consent of City assign, transfer,
or sell the right of repayment as contained in this Agreement. if the assignee in writing
agrees to perform this Agreement. City shall be provided of an axecuted copy of such
agreement by assignee.

11. Hold Harmless. The City represents that all legal procedures for adoption of
any fee referred to in this agreement have been or will be followad. Further, Developer
shall have the affirmative duty to defend the legality of (his Agreement and ali of its
provisiuns, including any Ordinance adopted in connecticn therewith, against any chailenge
by any person and shall pay the legal costs and attorneys fees incuried by the City. 1tis
agreed that in the event of litigation, the City shall control the choice of defense counsel.
Developer shall indemnify, pay, and hold the City harmiess from. all attorneys fees and
costs incurred. The Developer shall indemnify 2nd hold the City harmless from any and
all judgments for damages, or judgments caiii  for or resulting in the refund of any fees
or interest paid pursuant to any ordinance ¢ opted pursuant hereto and any interest
incurrad thereon, of whatsoever kind or nate . arising from any claim by any person
regarding the legality of this Agreement, or any  'inance adopied in cennection therewith,
including but not limited to claims concerning i . correctness of the provisions regasding
payback, provisions regarding the collection o1 monies from owners of property in the
sepvice district areas, as well as any and all claims of whatsoever kind or nature emanating
from the collection of monies from the owners of property in the service district arcas.
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13, General Provisions:

A. This Agreement shall be binding upon and inure to the benefit of the
heirs, executors, administrators, successors and assigns of the parties
hereto.

B. This agreement shall constitute the entire agreement between the parties
and any prior understanding or representation of any kind preceding the date
of this agreement shall not be binaing upon either party except to the extent
incorporated in this agreement.

C. Any medification of this agreement ot additiona! obligation assume: Y
either party in connection with this agreement shall be binding only it
evidenced in writing signed by each party or authorized representative of
each party.

D. This agreement shall be subject {o the cancellaticn provisions of ARS §
38-511.

E. The failure of City to insist upon the performance of any of the terms and
conditions of this agreement, or the waiver of any breach of any of the terms
and conditions of this agreement, shalt not be construed as tnereafter
waiving any such terms and conditicns, but the same shali continue and
remain in full force and effect as if no such forbearance or waiver had

occurred.

F. ltis agreed that this agreement shail be governed by, and consirued, and
enforced in accordance with thé laws of the State of Arizona. Jurisdiction
and venue for any dispute of any kind or nature arising between the parties
of this agreement shall be exclusively in the courts of Yurna County. State
of Arizona. Although the provisions of this agreement were the result of
mutual negotiations and were drawn by City, this agreement shall not be
construed either for or against either party, but this agreement shall he
interpreted in accordance with the general tenor of the language in an effort
to reach an equitable resuit.

G. In the event of an action or proceeding brought by either party. the
nrevailing party shall be entitled to recover the successful party's r2asonable
attorney's fees.

H. This agreement may be executed in counterpart.
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In witnass whereof, the parties hereto hava hereunto set their hands the day and year first
above viitten.

. Mayor

ATTEST:

, City Clerk

APPROVED AS TO FCRM:

City Attorney

Border Ranches LL.C.

By:

“Ruthonzed Managing Partner
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CITY ENGINEER'S ESTIMATE:

EXHIBIT B

$23,000.00




